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In the course of the 2007-08 financial year there
have been a number of changes in the manner
of the discharge of the functions and
responsibilities of the Ombudsman to ensure
compliance with the provisions of the
Ombudsman Act 1972 and other common law
responsibilities.1

Further, there has been finalisation of a number
of long standing matters within the office. In my
opinion, there is now a better understanding by
some agencies that are subject to the jurisdiction
of this office of the responsibilities that are
required of them as public authorities and of
individual officers within those agencies of their
responsibilities as public officers.

It has been noted that in a number of the cases
that have been the subject of investigation that
the operational control processes of the agency
concerned, particularly in the case of some
councils, were inadequate, and, in some cases,
seriously inadequate. ‘Operational’ as
distinguished from ‘financial’ controls are not, in
my opinion, accorded appropriate emphasis
within some agencies. Whilst a failure in
operational controls can, in certain
circumstances, have adverse financial
implications for the agency concerned, these
matters are often not, particularly in the case of
councils, the subject of review by auditors.
Consequently the problems associated with
operational controls can remain unaddressed.

During the course of the year several matters
associated with the administration of the
Ombudsman Act 1972 were identified. The
significant matters that, in my opinion, should be
brought to the attention of the government and
the Parliament are the subject of comment
hereunder.

Several of these matters have been the subject of evidence to the
Economic and Finance Committee of the Parliament.

1

On 24 September 2008, | gave evidence to the
Economic and Finance Committee at which time
| raised a number of matters that, in my opinion,
were of public interest importance. Although the
date of this attendance is outside of the reporting
year for this annual report, in my opinion, it is
appropriate to refer to some of the matters that
were the subject of my evidence at that time as
they arose in the course of investigations that
commenced but were not completed during the
relevant periodz.

eFreedom of Information

Although there has been considerable progress
in the addressing the backlog of matters in this
area of the responsibilities of the office,
nonetheless, there continue to be resource
constraints in dealing with the demand and the
complexity of issues that arise. There are also
several matters that, in my opinion, should be
brought to the attention of the government and
the Parliament. These matters are discussed
hereunder.

Training for FOI Officers

The year has highlighted inadequacy within
some state government agencies and councils
(hereinafter referred to as ‘agencies’) concerning
responses and explanations received from them
to requests regarding freedom of information
matters, both at the agency determination and
external review level. In my opinion, judging by
the standard of responses received by this office
in relation to FOI matters, some agencies do not
have a proper understanding of the Freedom of
Information Act 1991.
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As in the case of financial attest reporting, where a matter of
importance arises within the period following the end of the reporting
period and prior to the date of the presentation of the formal report, it is
important that those matters be included. Certain comments in this
report have been included that fall in this category.
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In my opinion, the FOI training for Accredited
Officers is inadequate. During the course of a
review undertaken by this office, endeavours are
made to refresh agencies’ understanding of their
obligations under the FOI Act. My office has
also conducted seminars and workshops to
assist FOI officers in understanding the Act.
Many agency FOI officers have made the
comment that, in their view, their training is
inadequate and that this is a source of frustration
for them.

Discussions between my office and FOI officers
in some agencies clearly evidences the fact that
FOl is not considered ‘core business’, and that

FOl is often marginalised and under-resourced.

Support for FOI Officers

Notwithstanding that some applications to
agencies under the Act may be broad, it is,
nonetheless the responsibility of the Accredited
FOI Officer to search for, locate, and consider
the relevant documents in order the make a
determination under the Act. A search will
invariably involve the Accredited Officer having
to call for the relevant documents from other
agency staff. The FOI Officer is reliant on the co-
operation of agency staff to provide the
documents. Some FOI Officers have informed
my office of a reluctance by staff within their
organisations to provide them with documents.

Several have commented that this situation can
pose difficulties for them if the staff member
concerned holds a position senior to them. They
state that in these circumstances they feel
constrained in how to deal with the matter and
are reticent to report the situation. This is, of
course, unacceptable, and may be a breach of
the relevant Public Sector and Council Codes of
Conduct. Further, in my opinion, it may also be
unlawful. My office is currently investigating
allegations concerning a former staff member of
an agency withholding the provision of
documents to an Accredited Officer in response
to a request by the Officer for documents in
order to respond to an FOI application.

The potential issue of pressure applied by other
agency staff to Accredited Officers in a
determination process is real. In my opinion, this
situation should be addressed at senior
management level to ensure that the underlying
policy of FOI legislation is not undermined.
Chief Executives must, in my opinion, not only
support their Accredited FOI Officers, but be
seen to be doing so. Further, Chief Executives
should remind their staff of the Accredited FOI
Officers’ role, and the obligations required of the
agency under the Act.

2

The Underlying Principle

It is a matter of fundamental principle that no
person has the authority to fail to make available
relevant documentation. All documents that fall
within the scope of the FOI application and that
cannot be withheld on the basis of falling within
an established exemption or for other lawful
reasons, must be disclosed. Any person who
participates in a review of the documentation that
is to be provided in relation to the application
should be mindful that it is unlawful to withhold
otherwise relevant documentation simply on the
basis of seeking to avoid potential
embarrassment.

Further, many agencies and councils refer their
FOI applications and external reviews for legal
advice. This process can lead to delays in
processing an application. My office now has a
policy of advising agencies (and applicants), that
their submissions should always include
complete and accurate information at the earliest
opportunity. This is important as | may finalise
the review at any time after receipt of the initial
arguments as to why information may or may not
be disclosed. | will not engage in a drawn out
process of argumentation that has the
consequence of preventing or frustrating a timely
resolution of a legitimate application under the
FOI Act.

The Local Government Association and the FOI
Act

One particular review determined shortly after
the end of the financial year was, in my opinion,
unnecessarily drawn out, in part, because of the
council’s advice in relation to the applicant's
ability to access his workers’ compensation
documents. This raised an issue that while a
council itself is subject to the FOI Act, the Local
Government Association (LGA), which manages
the council's local government workers’
compensation self-insurance scheme, is not.

The LGA is the peak body of SA councils
representing a tier of government in South
Australia. It is funded by member councils and
other public funds.

The LGA is a principal policy developer for and
on behalf of councils, and liaises as a
representative body of councils with industry and
State and Federal Governments. It is recognised
in Schedule 1 of the Local Government Act 1999
as 'a public authority for the purpose of
promoting and advancing the interests of local
government'. The LGA’s constitution and rules
cannot be altered or revoked without the
approval of the Minister.

' 4
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Notwithstanding its public authority status, the
LGA was exempted from the operation of the
FOI Act by an amendment in 2001. This leaves
a significant gap in the accountability framework
of this tier of government and, in my opinion, is
an anomaly that should be re-visited as to the
appropriateness of its continuance when the
LGA is exercising its powers pursuant to a
statutory authority.

eLocal Government

There were a number of matters that arose in the
course of the reporting period for this annual
report involving local government that, in my
opinion, raised issues of significant public
interest concern. It is important to emphasise
that these matters related to only a few local
government authorities. Nonetheless, it has
been demonstrated that, in some matters, some
local authorities follow a practice that may have
been developed in another council, not
appreciating that that practice may be unlawful.

In evidence to the Economic and Finance
Committee during the course of the year, |
commented on the issues that, in my opinion,
warranted attention by some councils. Some of
those matters are the subject of specific
comment hereunder. The identification of some
of these councils cannot be made in this report,
as the finalisation of the investigation concerned
did not occur until after 30 June 2008.

Nonetheless, some of the matters that have
been investigated evidence a dismissive attitude
to complaints and a high-handed and officious
approach by some council employees in the
discharge of their duties as public officers.

The Exercise of Prosecutorial powers by
Councils Including the Issue of Expiation
Notices

The evidence is incontrovertible that some
councils do not properly understand their
responsibilities as public authorities in the matter
of prosecutorial proceedings against members of
the community who are alleged to have
committed an offence under statutory provisions
that have been committed to the administrative
responsibility of councils. It is to be emphasised
that this comment applies only to a few councils
that have been subject to investigation by my
office in recent times.

Nonetheless the situation is, in my opinion, of
public interest importance, and warrants
corrective action being taken to prevent the
potential for abuse of office and abuse of power
by those entrusted with the exercise of
prosecutorial authority.
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The recovery of Costs by Councils where
Prosecution is Withdrawn

During the year, one council sought to recover its
legal costs associated with the withdrawal of an
intended prosecution of an expiation notice
process. In this matter, the recipient of the
notice had elected to be prosecuted. The
prosecution proceedings had not been lodged in
the court and the recipient was seeking to avoid
court action.

Whilst it can be readily understood that it is
reasonable that a council may wish to recover its
legal costs in such circumstances, in my opinion,
in the absence of a court order sanctioning the
appropriateness of the amount of costs to be
recovered, there is an unacceptable risk of
abuse by a public authority in these
circumstances. Further, in my opinion, in the
absence of statutory authority, such an
arrangement is unlawful. It is my understanding
that this practice may occur on a regular basis in
local government where a person who initially
indicated that they elected to be prosecuted, on
realising the consequences of a criminal
conviction, wanted to change their mind and pay
the expiation notice.

In my opinion, there is merit in allowing such a
practice to be undertaken provided that there are
proper safeguards in place. ltis in the public
interest to efficiently resolve these matters whilst
at the same time allowing a council to recover
reasonable costs that may have been incurred
by it in the matter. A proper authority other than
the parties could certify to the appropriateness of
the costs in a particular matter. | herewith draw
this matter to the attention of the government
and the Parliament.

The Matter of Legal Professional Privilege and
Section 20 of the Ombudsman Act 1972

Public authorities that are subject to the
Ombudsman’s jurisdiction are required to act
lawfully. It is important that those authorities
obtain legal advice in those matters where it is
deemed necessary to do so. The argument has
been raised with this office that legal advice that
has been obtained by councils is not legally able
to be accessed by the Ombudsman in the
conduct of carrying out an investigation under
the Ombudsman Act 1972. There has been no
issue in these matters concerning government
departments and other crown agencies. Crown
agencies do provide copies of legal advice
obtained by them.

' 4
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Section 20 of the Ombudsman Act 1972
provides that the Ombudsman is to have the
power to request information from agencies that
under the common law would be accorded
privilege from disclosure. This information
includes legal advice that may have been
obtained by an agency and that advice has
informed the administrative action that the
agency has taken in a particular matter.

Having regard to the legal advice to the Local
Government Association that it is arguable that
councils may not be liable to provide a copy of
legal advice to the Ombudsman, in my opinion, it
is of importance that this situation be placed
beyond argument. If a council were to be able to
deny access to the Ombudsman legal advice
that has been obtained by it, and that legal
advice has been the basis of its administrative
action in a particular matter, the Ombudsman
would, in my opinion, be obstructed from
effectively discharging his/her responsibilities
under the Ombudsman Act 1972. Itis my
understanding that the disclosure of legal advice
to the Ombudsman under section 20 does not
constitute a waiver of the privilege in the legal
advice.

A failure to comply with legal advice in
circumstances where there is no proper basis to
fail to do so raises an issue of public interest
importance. All public authorities must comply
with the law and a failure to do so constitutes
maladministration. This type of situation has
arisen in the course of the past year. In the
event that the Ombudsman is not able to access
the legal advice that has been obtained by a
council, the situation may arise that a council,
having been advised of its legal responsibilities,
continues to conduct its administrative affairs
contrary to law.

Further, there is also the possibility that the legal
advice may, for various reasons, be incorrect.
One such reason is that the legal adviser is not
properly instructed regarding all relevant facts.
In this situation, to act on the basis of the legal
advice could simply compound the potential for
error or abuse.

In the situation where the legal advice was not
made available, the Ombudsman would not be
able to discharge his/her responsibilities with
respect to councils in relation to a core element
of the responsibilities of the office. In my
opinion, this could not have been the intention of
the Parliament in enacting section 20 of the
Ombudsman Act 1972.

4

Having regard to the significance of this matter in
the administration of the Ombudsman Act, in my
opinion, it is important that there be no ambiguity
regarding the right of the Ombudsman to be
properly informed regarding all relevant matters
that may have informed the administrative
actions of a council including any legal advice it
may have obtained. Accordingly, this matter is
brought to the attention of the government and
the Parliament.

oOther matters associated with the
Ombudsman Act 1972

Section 3

In my opinion, the definition of ‘act’ should be
amended to include a recommendation made to
a council regarding the exercise of any of the
powers and functions under the Loca/
Government Act 1999. The exercise by a council
of power based on a failure of the antecedent
administrative processes to accord with the law
etc., should not, in my opinion, be outside of the
jurisdiction of the Ombudsman. This would
clarify the fact that the policy recommendations
made to a council are subject to the jurisdiction
of the Ombudsman where there has been
internal administrative failure associated with the
development of that policy.

Section 22

The effect of this provision of the Ombudsman
Act 71972, in my opinion, prevents the
Ombudsman from informing the Parliament or
Committees of the Parliament of matters that are
of public interest importance unless and until a
report is published pursuant to section 26 of the
Act.

Any party who may be affected by such evidence
can be accorded procedural fairness through the
parliamentary committee processes.

Section 25

The existing provisions do not permit the
Ombudsman to advise the Minister of the
response of the agency to recommendations that
may be made by the Ombudsman in a report
under this section. In these circumstances the
Minister is not able to be fully informed of the
final outcome of the investigatory process.

In my opinion, it is important for the Minister to
be advised of the final position of the
investigation in order to allow the Minister to
make an assessment of what action the Minister
may consider appropriate under the Loca/
Government Act 1999 with respect to the council
that is the subject of the report or local
government generally.
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Penalty Provisions under the Ombudsman Act
1972

The existing penalty provisions under the
Ombudsman Act 1972 are, in my opinion,
inadequate in the light of changes that have
been made in comparable legislative provisions.

The Exercise of Section 19 Powers under the
Ombudsman Act 1972

The Ombudsman Act 1972 provides that for the
purposes of an investigation the Ombudsman
has the powers of a commission as defined in
the Royal Commissions Act 19177.

As a general practice, this office would only
exercise the powers under the Roya/
Commissions Actin circumstances where it was
necessary to do so having regard to the public
interest considerations involved. This power has
been exercised, /nter alia, in matters where there
has been a need to ensure the completeness
and integrity of the evidentiary basis upon which
an opinion is to be expressed.

Several instances have arisen in the course of
the past year where there has been a failure of
certain councils to produce to my office all
relevant information that has been in the
possession of the council that related to an
investigation that was being undertaken. In
other cases information provided was found, on
further inquiry, to be wrong either, inter alia,
because the information provided was
misleading or because all relevant information
was not provided notwithstanding the fact that it
was held in the council records at the time that
the request was made.

The government and the Parliament are reliant
upon the opinions expressed by the
Ombudsman. A failure to produce information
and/or producing information and being
indifferent as to whether that information was, or
was hot correct or complete raises a serious
issue as to the administrative integrity of the
agency concerned. In these circumstances, in
my opinion, where the public interest so requires,
it is essential that the Ombudsman take all
necessary steps that have been provided by the
Parliament to ensure the integrity of the evidence
upon which reliance is to be placed.

5

The Concept of Relevance in the matter of
Investigations under the Ombudsman Act 1972

The matter of ‘relevance’ of information that has
been requested for the purpose of an
investigation has, on occasion, been questioned
by some agencies during the year. There have
also been instances whereby agencies have
sought to impose conditions on the provision of
information.

Whilst these matters have been satisfactorily
resolved, it is, nonetheless, a matter of concern
that public authorities are not properly aware of
their responsibilities under the law. This matter
has been the subject of judicial review, and the
authorities are clear as to the nature of the
information that may by obtained for the purpose
of conducting an investigative process.

In the context of an investigative process the
authorities have established that relevance
should not be narrowly defined.

The Ombudsman and the Framework for the
Prevention of Corruption in Government

The office of the Ombudsman is recognised by
the Government as one of the public offices in
this State that has a role in the prevention of
corrupt conduct on the part of those agencies
that are within its administrative jurisdiction. In
my opinion, there is a need to review the present
legislative provisions of the Ombudsman Act
7972, and potentially other legislation to ensure
that this responsibility of this office is facilitated.

The Ombudsman has the responsibility to refer
matters that raise issues of corruption to the
Anti-Corruption Branch of the South Australian
Police Department. This can arise as a result of
matters that are the subject of a complaint under
the Whistleblowers Protection Act 1993 and
matters that are regarded by this office as raising
possible offences under the Criminal Law
Consolidation Act 1935.

During the reporting period for this report a
matter associated with the affairs of a council
has been referred to the Anti-Corruption Branch.
Issues have been raised with this office by
complainants who have expressed disquiet at
not being properly informed of the position
and/or outcome of complaints that have been
referred by this office to the Anti-Corruption
Branch of the Police Department.

In my opinion, the accountability framework for
addressing anti-corruption matters in this State
would be enhanced by the reporting by the Anti-
Corruption Branch, through the Commissioner of
Police, to the Ombudsman and responsible

' 4
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Ministers ( i.e. the Minister for Police and the
Attorney-General ) the details as to the reasons,
both factual and legal, as to why a particular
matter that has been referred by the
Ombudsman has not resulted in any further
action where this is the decision that is taken.

In my opinion, in the absence of such a process,
the Ombudsman is not in a position to
adequately respond to a complainant as to the
reasons for not investigating a complaint where
such a referral has been made. As a matter of
fundamental principle, there should be no
governmental activity that is outside the scrutiny
of an independent agency that reports directly to
the Parliament. A change in this regard would
require legislative amendment to the relevant
legislation. In my opinion, the current
accountability arrangements are not adequate to
ensure proper accountability in these matters.

K I MacPherson
Acting Ombudsman

6
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e The Ombudsman Officeese

®What does the Ombudsman do?
The Ombudsman Act 1972 (the Act) provides the
Ombudsman with wide investigative powers,
including those of a Royal Commission to
investigate any defective administrative acts of
state government agencies, statutory authorities
and local government councils. The Ombudsman
has the authority to make recommendations to
rectify the effect of defective administration and
to prevent its recurrence. The office is an
independent office which is directly responsible
to Parliament.

The work of the Ombudsman is carried out in
accordance with the following legislation:

= Ombudsman Act 1972

= Freedom of Information Act 19917

= Local Government Act 1999

= Royal Commissions Act 1917

= Whistleblowers Protection Act 1993

= Other legislation affecting the Ombudsman

Under the Freedom of Information Act 1997 and
the Ombudsman Act 1972, the Ombudsman can
investigate and review the Freedom of
Information actions and decisions of state and
local government agencies and review an
agency'’s decision about fees and charges. The
Ombudsman can answer general questions
about Freedom of Information, and investigate a
complaint about an agency’s Freedom of
Information processes.

It is the role of the Ombudsman to

= promote fairness, openness and good public
administration in South Australia and provide
an efficient and effective complaint-handling
system

» consider complaints and where appropriate,
investigate and recommend a remedy

= conduct external reviews and issue decisions
pursuant to Freedom of Information legislation

= assist agencies to improve the quality of public
administration by identifying areas of defective
administration

= develop community awareness of the
Ombudsman and services provided by the
Ombudsman

= promote awareness of the role of the
Ombudsman and the right to complain or seek
review

= conduct conciliation conferences when
appropriate and

7

s encourage and assist agencies to effectively
respond to complaints made directly to them
and to ensure the efficiency and effectiveness
of their own internal complaint handling
systems.

®Jurisdiction

The Ombudsman Act 1972 provides wide
ranging discretionary powers to assist in
determining the scope and nature of
investigations. The Ombudsman will ascertain
whether the agency complained about is within
the Ombudsman’s jurisdiction.

The Ombudsman has a discretion whether to
commence or continue an investigation. Key
issues of the complaint will be assessed to
determine whether:

= special circumstances exist for matters over 12
months old

= the complainant has a legal remedy or right of
review or appeal and whether it is reasonable
to expect the complainant to resort to that
remedy

= a complaint appears to be frivolous, trivial,
vexatious, or not made in good faith;

& an investigation does not appear to be
warranted in the circumstances, such as
where the agency is still investigating the
complaint or a complaint has not yet been
made to the agency, or where another
complaint-handling body may be more
appropriate

= the complainant does not have a sufficient
personal interest in the matter.

Certain agencies are outside the Ombudsman’s
jurisdiction. The Ombudsman does not have the
power to investigate actions and decisions of:

= the South Australian Police

= employers - which affect their employees

s private persons, businesses or companies

» Commonwealth or interstate government
agencies

= government Ministers and Cabinet

s courts and judges

= legal advisers to the Crown

The Ombudsman Office
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®|nvestigations by the Ombudsman
Any individual person or organisation who is
directly affected by an administrative action of a
government department, authority or council
under the Ombudsman's jurisdiction can make a
complaint to the Ombudsman.

Investigations may be initiated by the
Ombudsman in response to a complaint received
by telephone, in person, in writing or through the
website from any person (or an appropriate
person acting on another’s behalf); a complaint
referred to the Ombudsman by a member of
Parliament or a committee of Parliament; or on
the Ombudsman’s own initiative.

If the Ombudsman decides to investigate a
complaint, the Ombudsman advises the agency
and the complainant accordingly. As part of this
process, the Ombudsman identifies the issues
raised by the complainant along with any other
issues that we consider relevant. The
Ombudsman can choose to conduct either an
informal or a formal investigation (preliminary or
full). If the Ombudsman decides not to
investigate, the complainant is advised of this,
along with the reasons for the decision.

Investigations are conducted in private and the
Ombudsman can only disclose information or
make a statement about an investigation, subject
to compliance with specified provisions of the
Act.

At the conclusion of an investigation, the
Ombudsman may recommend a remedy to the
agency'’s principal officer or recommend that
practices and procedures are amended and
improved to prevent a recurrence of the problem.

®Organisational Chart

The Ombudsman should not in any report, make
adverse comments about any person or agency
unless they have been provided with an
opportunity to respond.

The Ombudsman may make a recommendation
to Parliament that certain legislation be
reviewed.

®Service principles

If the complaint is within the Ombudsman’s
jurisdiction, the Ombudsman will, in normal
circumstances

= provide an accessible and timely service, with
equal regard for all people with respect for
their background and circumstances

» provide impartial and relevant advice and clear
information about what we can and cannot do

= provide timely, impartial and fair investigation
of complaints

= ensure confidentiality

= keep people informed throughout the
investigation of a complaint; and

= provide concise and accurate information
about any decisions or recommendations
made and provide reasons wherever possible

®Referral to other jurisdictions

The office also has an important referral role.
Even though we may be unable to be of direct
assistance to people who approach the office
about matters that are not within jurisdiction, it is
often possible to refer them to another
appropriate source of assistance. Therefore, an
outcome of 'no jurisdiction' does not necessarily
mean that the office has not been of assistance
to the person who consulted us.

If a complaint is out of the Ombudsman’s
jurisdiction we will attempt to refer the
complainant to another complaint handling body
which may be able to assist.

OMBUDSMAN

1 FTE ASO5

Deputy Ombudsman

Freedom of Information

General Investigations

Administration

1FTE LE4
2FTELE3

5 FTE ASO6
2 FTE ASO4

1FTE ASO4
1FTE ASO2

The Ombudsman Office
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eReview of the year's workeee

During the year a substantial portion of our work
included preliminary and full investigations into
actions relating to matters of administration on
the part of government agencies and local
government councils, as well as statutory and
proclaimed authorities.

There were more than 7480 (7417 - previous
year 2006-07) matters considered by the
Ombudsman during the year, of which 2515
(2477 - p/y) were complaints within the general

Of these, we conducted investigations
(preliminary or full) into 1233 (1225- p/y)
complaints. Of the remaining complaints 939
(939- p/y) complaints were resolved by provision
of advice to complainants; a further 129 (704-
p/y) complaints were disposed of as being
outside jurisdiction, declined or withdrawn. The
remaining 199 (785- p/y) complaints will continue
to be investigated during 2008-09.

The level of new complaints increased from 2290

to 2335 and the number of matters finalised
increased by from 2292 to 2316.

jurisdiction of the Ombudsman and 264 (295-
p/y) matters were treated under the Freedom of
Information Act 71991. Other non-jurisdictional
contacts and referrals were in excess of 4700
(4644- p/y) matters.

There was a slight decrease in the number of
general complaints still under investigation and
less than six months old from 130 in 2006-07 to
126 in the current reporting year.

eGeneral jurisdiction

The general jurisdiction covers state government
agencies, other authorities and local government
councils There were180 (787- p/y) existing
complaints under investigation from the previous
year and we received 2335 (2290 p/y) new
complaints. 2515 (2477- p/y) complaints were
considered during 2007-08.

Inevitably, the investigation of complex matters
may take a considerable time to finalise. This
year, the number of general matters still under
investigation and greater than 12 months old
increased from 9 in 2006-07 to 27 in the current
reporting year.

General jurisdiction 2005-06 2006-07 2007-08
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OPEN CASES

Cases Open at beginning of period 89 69 39 197 72 80 35 187 68 83 29 180
Cases Opened during period 1568 726 352 2646 1353 598 339 2290 1365 594 376 2335
Total Cases open 1657 795 391 2843 1425 678 374 2477 1433 677 405 2515
LESS CLOSURES

Advice Given 593 331 150 1074 513 269 157 939 450 293 174 917
Conciliated 1 1 1 3 1 1 2

Declined 23 25 11 59 21 17 14 52 35 21 15 71
Determination s32 Water Resources Act 1 1 1 1

Full Investigation 21 42 11 74 20 20 9 49 9 10 4 23
Outside of Jurisdiction 22 2 8 32 26 6 12 44
Preliminary Investigation 924 303 173 1400 749 278 149 1176 821 245 144 1210
Transferred to HCSCC 7 7

Withdrawn 22 13 10 45 25 11 9 45 27 12 12 51
Total Cases closed 1585 715 356 2656 1359 598 335 2292 1368 587 361 2316
STILL UNDER INVESTIGATION 72 80 35 187 66 80 39 185 65 90 44 199
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eFreedom of Information

Another responsibility of the Ombudsman is to
conduct reviews under the Freedom of
Information legislation. There were 50 (67- p/y)
reviews carried over from the previous year and
during the year there were 214 (234- p/y)
contacts. The total number of matters requiring
review/advice during the year was 264 (295-

Py).

We provided FOI advice on 145 (777- p/y)
matters this year. Full and preliminary
investigations were conducted into 14 (77- p/y)
matters and 53 (55- p/y) applications for FOI
reviews were determined. At the end of the
reporting year there were 52 (52- p/y) reviews
remaining.

The level of new requests for assistance
decreased from 234 to 214 and the number of
matters finalised decreased from 243 to 212.

In this area of work the number of applications
for review less than six months old slightly
increased from 22 in 2006/2007 to 26 in the
current reporting year. The number of
determinations still to be made greater than 12
months old increased from 15 to 17.

Freedom of Information 2005-06 2006-07

OPEN CASES

Cases Open at beginning of period 47
Cases Opened during period 342
Total Cases open 389

LESS CLOSURES

FOI Advice Given 199
FOI Investigation 14
FOI Review 115
Total Cases closed 328

STILL UNDER INVESTIGATION 61

61
234
295

2007-08

50
214
264
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eFreedom of Informationeee

eCase studies e..

®District Council of Goyder"

An alternative means of access to documents for
injured workers.

Council confidentiality orders do not prohibit
documents from release under the Freedom of
Information Act.

eApplication for access

As a former employee of the council, the
applicant requested documents concerning him
and his workers compensation matter with the
council. While the council released some of the
documents, it refused access to others on the
basis of several exemptions, including the
internal working document exemption in clause
9(1) of schedule 1 to the Freedom of Information
Act 19917 (the FOI Act). Clause 9(1) provides:

Internal working documents

9. (1) A document is an exempt document if it
contains matter—

(a) that relates to—

(i) any opinion, advice or
recommendation that has been
obtained, prepared or recorded;
or

(i) any consultation or deliberation
that has taken place,

in the course of, or for the purpose
of, the decision-making functions of
the Government, a Minister or an
agency; and

(b) the disclosure of which would, on
balance, be contrary to the public
interest.

The applicant requested a review from my office.

eOmbudsman review

In the review, | raised the issue of section 107B
of the Workers Rehabilitation and Compensation
Act 1986 (WRAC Act) and the status of a
confidentiality order of council in one of the
documents.

(1) Section 107B WRAC Act

Many of the documents under review to which
access had been refused under clause 9(1), fell
within section 107B of the WRAC Act. This
section provides that a self-insured employer
must provide on request by a worker, copies of

1
My determination in this review was dated 3 July 2008.

11

‘all documentary material’ in the possession of
the self-insured employer ‘relevant to a claim
made by the worker’. A penalty of $5,000 lies for
non compliance by the self-insured employer.
The only documentation relevant to the claim
that the self insured employer is not obliged to
produce is material that is relevant to the
investigation of suspected dishonesty in relation
to the claim, and if the material is protected by
legal professional privilege.

In brief, | informed council that the applicant was
able to access the documents under section
107B, and that council should therefore consider
releasing the documents to the applicant. But
the council considered that the Local
Government Association Workers Compensation
Scheme (the Scheme) was the appropriate body
to deal with section 107B and the applicant
should apply to the Scheme for the documents.
The council maintained its argument under
clause 9(1), that release of the documents would
undermine the confidentiality of communications
between the council and the Scheme and indeed
between council and the ‘greater local
government community in South Australia’, and
would therefore be contrary to the public interest.

(2) Confidentiality Order regarding council
minutes

One of the documents protected under clause
9(1) was confidential council minutes which dealt
with the applicant’s worker’'s compensation
claim. Council again argued that disclosure
would ‘jeopardise the council’s ability to discuss
negotiations in confidence, and hinder the
process for future negotiations.’

eOmbudsman determination

| considered that the council’s argument was at
odds with Parliament’s intent under section 107B
of the WRAC Act. All documents, even those
showing ‘confidential communications’ in the
processing of a claim, are available to the worker
under the WRAC Act, subject to the two
exceptions mentioned above. These ‘confidential
communications’ were the very type of
documents under review.

| considered that the council would be obliged to
provide them to the applicant pursuant to a
request from him under section 107B, as the
council is a self-insured employer within the
meaning of section 107B of the WRAC Act.

() 2
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| could not therefore accept that it would on
balance, be contrary to the public interest for
council to release the documents, as they were
the very type of documents which the Parliament
considers must be made accessible to the
applicant under section 107B of the WRAC Act.

| noted that council’s confidentiality order in
relation to the Minutes was for twenty years, as
made in mid 2008. Yet the council had provided
no real argument to my office about why the
recording should be protected from disclosure to
the applicant under the FOI Act. | commented
that merely because a confidentiality order has
been made by a council under sections 90 and
91 of the Local Government Act 1999 does not
mean that information protected by the order
cannot be released under the FOI Act.

Council’s confidentiality order is only one of the
factors to be considered in the public interest
balancing process in clause 9(1)(b).

| considered that there was a public interest in
the council being able to exercise its right under
the Local Government Act 1999to make
confidentiality orders in its decision making.
There was also a public interest in the
applicant’s right to know under the FOI Act, and
the applicant receiving fair treatment by the
council in accordance with workers’
compensation law. | considered there was a
public interest in the applicant being able to see
council’s reasons for making its decisions during
the passage of his workers’ compensation claim.
The applicant’s claim had been finalized and |
considered that the public interest factors in
favour of disclosure outweighed those against
disclosure.

| reversed these aspects of the council’s
determination.

2007-2008

® Department of the Premier and Cabinet

Importance of the objects of the Freedom of
Information Act 1991.

eApplication for access

The applicant was partially refused access to
certain SafeWork SA documents concerning
certain mining facilities and the operation of the
dangerous substances and petroleum legislation,
including the Dangerous Substances and Major
Hazards Facilities Bill 2005 (the Bill) and sought
a review by my office of the Department’s
determination.

eOmbudsman review

Part of my review involved considering
documents related to consultations within
government and the public concerning the
drafting of the Bill, which the Department claimed
were exempt under the internal working
document exemption of clause 9(1) schedule 1
to clause 9 (1)(b) of the FOI Act previously
described.

In balancing the public interest under paragraph
9(1)(b), the Department acknowledged that there
is a public interest in transparent and
accountable decision-making processes in
government.

However, the Department considered that
disclosure had the potential to undermine ‘the
objects of government’ and ‘any future
enforcement’ of the Bill which although had
lapsed, was to be reintroduced into the
Parliament. The Department argued that the
documents had the potential to ‘mislead or be
misinterpreted’.

eOmbudsman determination

| was not persuaded by this argument. |
determined that the argument about enforcement
of the Bill was misconceived. | also referred the
Department to one of the express objects of the
FOI Act, ‘to facilitate more effective participation
by members of the public in the processes
involved in the making and administration of laws
and policies’ (section 3(1)(b)). Disclosure of the
documents would clearly satisfy section 3(1)(b).
Further, Parliament intended that the FOI Act
‘should be interpreted and applied so as to
further the objects of this Act’ and that the
administrative discretions in applying the
exemptions under the Act should be exercised
‘as far as possible, in a way that favours the
disclosure of information of a kind that can be
disclosed without infringing the right to privacy of
individuals’.

| reversed this part of the agency’s determination
to provide for release of the documents.

Freedom of Information
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®Department for Correctional Services

Prisoner seeking reasons for refusal to transfer
him to another prison - Ombudsman unable to
provide reasons.

e« Application for access

Applicants are entitled to be given reasons when
agencies refuse access to documents under the
FOI Act. However, in some instances, such as
this case, they are not.

A prisoner applicant was concerned that his
assessment plan had changed and he was no
longer being transferred to a prison located in an
area where his wife was living. He requested
access to his case notes held by the
Department, including those which showed the
reasons for the change in plan. While he was
given access to some of the notes, he was
refused access to others on grounds such as the
personal affairs exemption in clause 6(1), the
internal working document exemption in clause
9(1), and the secrecy provisions in other
legislation exemption in clause 12(1) of Schedule
1 to the FOI Act.

eOmbudsman review

This office met with the Department and
recommended consultation with particular third
parties whom | considered would not object to
their personal affairs being released to the
applicant. As a result, additional documents were
released to the applicant during the review.

¢Ombudsman determination

| accepted the internal working document
exemption in relation to some of the documents,
as | was satisfied that disclosure would on
balance be contrary to the public interest.
However, | was prevented from giving reasons to
the applicant for my views, as to do so would
disclose information which had been claimed
exempt by the department under the FOI Act.

Section 39(15) of the Act provides that:

A relevant review authority should avoid disclosing
in its reasons for a determination any matter that
the agency claims is exempt matter (whether or not
the relevant review authority agrees with that
claim).

In relation to the clause 12(1) claim, the agency
claimed section 23(4) of the Act.

Clause 12 (1) provides:
12—Documents the subject of secrecy provisions
(1) A document is an exempt document if it

contains matter the disclosure of which would
constitute an offence against an Act.

Section 23(4) states:

(4) An agency is not required to include in a
notice any matter if its inclusion in the
notice would result in the notice being an
exempt document.

| accepted the agency’s claim of clause 12(1)
and section 23(4), but again, | was prevented
from providing particularized reasons to the
applicant because of section 39(15) of the Act.

®Medical Board of South Australia

Thinking outside the square

eApplication for access

The applicant applied to the Board for access to
documents about a medical practitioner. At the
time she was representing a former patient of the
medical practitioner who had complained to the
Board about him.

eAgency determination

The Principal Officer of the Board determined to
give the applicant access to some, but not all, of
the information she had applied for. The Board
refused to give her access to, interalia, details of
any other complaints made to the Board about
the medical practitioner. In its determination, the
Board neither confirmed nor denied the
existence of additional complaints. It claimed,
however, that if it did hold any additional
complaints they would be exempt pursuant to
clause 12(1) of Schedule 1 to the FOI Act. The
Board claimed that disclosure of any additional
complaints would be contrary to the secrecy
provisions of section 88 of the Medical Practice
Act 2004.

eOmbudsman review

As a result, the applicant sought external review
by the Ombudsman. The applicant was not
required to seek internal review by the Board,
because its Principal Officer made the initial
determination.

In an effort to resolve the review, or narrow the
issues in dispute, my office scheduled a
conference with the applicant and
representatives of the Board at an early stage.

' 4
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This is permitted by section 39(5)(c)(i) of the FOI
Act. The applicant and the Board were
cooperative during the conference, which led to
an innovative solution. The applicant and the
Board entered into an agreement whereby the
applicant would provide a generic letter to the
Board, inviting any complainants to contact her.
The Board agreed to forward the letters to any
complainants it was aware of at their last known
address. For the purposes of the agreement, the
Board was not required to tell the applicant
whether or not any letters had, in fact, been sent.
| understand that the Board complied with the
agreement, and the applicant received letters
from other complainants as a result.

eComment

This review highlighted the benefits of the parties
being cooperative, flexible, and innovative in the
process of finding a solution.

@ Central Northern Adelaide Health Service
(Glenside Campus)

Inconsistent approaches between agencies

eApplication for access

The applicant sought access to documents
concerning his detention in a mental health
facility. He was detained after his attendance at
an electorate office.

The agency determined that various parts of the
documents were exempt pursuant to clauses 6
(personal affairs) and 9 (internal working
documents) of Schedule 1 to FOI Act. The
agency relied on section 26(4) of the FOI Act to
grant the applicant access to the non-exempt
parts of the documents, through a registered
medical practitioner of his choice.

The applicant initially nominated his general
practitioner, but withdrew his nomination when
their relationship broke down. This occurred
before he had obtained any access to the
documents.

eAgency internal review
As a result, the applicant applied for internal
review.

Following internal review, the agency reduced its
claims of exemption to parts of six documents
and one complete document, pursuant to
clauses 6(1) or 13(1)(a) (confidential material);
and the names of its staff throughout the
documents, pursuant to clause 4(1)(a)
(endangerment to the life or physical safety of a
person).

It maintained that the applicant should only be
given indirect access to the documents.

Knowing that the applicant’s relationship with his
general practitioner had broken down, the
agency offered him access through one of its
employees, a clinical psychologist (whom the
agency later conceded was not a registered
medical practitioner, as required by section 26(4)
of the FOI Act).

Initially the applicant accepted this offer, but
revoked his consent when the psychologist
advised that she was not happy for his brother to
accompany him to inspect the documents.

eOmbudsman review

It was then that the applicant applied to the
Ombudsman'’s office for external review. He had
still not been given access to any of the
documents.

' 4
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On review, the agency claimed that parts of six
documents and one complete document were
exempt pursuant to clauses 6(1) or 13(1)(b)
(confidential material); and that the names and
signatures of its staff were exempt pursuant to
clause 4(1)(a).

Throughout the review, the agency maintained
that the applicant should not be given direct
access to the non-exempt parts of the
documents. It argued that it should be able to
withhold access until the applicant nominated a
registered medical practitioner. The agency
maintained its position even after being informed
that another agency (the Southern Adelaide
Health Service (SAHS)) had released a number
of the same or similar documents (approximately
60 of approximately 220 captured by the
application), and the names and signatures of
staff, to the applicant in response to a separate
FOI application. SAHS had, however, claimed
that parts of six documents, and one complete
document, were exempt.

The applicant, who by then had formed a
relationship with another general practitioner,
was reluctant to jeopardise this relationship. The
practitioner was reluctant to become involved in
any event.

Ultimately, | confirmed the agency’s claim of
exemption over parts of seven documents
pursuant to clause 6(1) or 13(1)(b) of Schedule
1. | determined that parts of certain documents
were exempt, even though the agency had not
claimed as much; and that some parts claimed
exempt were not, as SAHS had released them to
the applicant previously. | reversed the agency’s
claim of exemption over the names and
signatures of staff. | determined that the
applicant should be given direct access to the
non-exempt parts of the documents.

In addition to the 60 pages that were the same or
similar to pages released by SAHS,
approximately 40 pages within the scope of the
application had been created, completed or
signed by the applicant; created by his brother;
or sent to the applicant or his brother.

eComment

The determination that the applicant should be
given direct access to the non-exempt
documents was made after consultation with the
psychiatrist, on whose opinion the agency had
relied. The psychiatrist was not opposed to
copies of the non-exempt parts of the documents
being provided to the applicant.

| am conscious of the difficulties agencies may
experience when dealing with mental health
records, particularly where an applicant is unable
or unwilling to nominate a registered medical
practitioner to be given the documents. That
said, it is important in their determination for
agencies to have regard to any information that
has been released to an applicant by another
agency.

® Department of the Premier and Cabinet
(SafeWork SA)
Department of Treasury and Finance

Sufficient searches are the key

eApplication for access

The applicant applied to the Department of
Treasury and Finance (DTF) for access to
documents about a workplace accident that had
occurred approximately two months earlier. The
applicant was a representative of the insurer of
the vehicle involved in the accident. The time,
date and location of the accident and the driver
and registration number of the vehicle involved,
were specified in the application.

After a search of SafeWork SA’s electronic
databases failed to reveal any documents within
the scope of the application, DTF determined
that no relevant documents existed. SafeWork
SA later claimed that the application did not
include enough information (about the identities
of relevant contractors and the owner of the
worksite for example) to enable it to locate the
documents.

eInternal review
The applicant found it unbelievable that no
documents existed. As a result, he applied for
internal review and requested that the agency
conduct further searches. To assist the agency,
he summarised the events following the accident
and included the names of people, in addition to
the driver, he knew to have been involved.
The internal review was handled by the
Department of the Premier and Cabinet (DPC)
which by then had assumed responsibility for
SafeWork SA’s FOI applications. After a number
of requests, the relevant file was located. The
file contained 26 documents. DPC granted
access to 5 documents. It initially refused
access to the remaining 21 documents as it was
obliged to consult with third parties pursuant to
sections 26 and 27 of the FOI Act before giving
access to documents concerning their personal
and business affairs.

oo )
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eOmbudsman review
Following the internal review by the agency, the
applicant sought external review by my office.

When none of the third parties objected to
documents concerning them being released to
the applicant, DPC released them. The
applicant nevertheless believed that further
documents, namely statements of witnesses and
diagrams of the site, must exist. My office
therefore questioned the sufficiency of SafeWork
SA’s searches to locate relevant documents.
DPC informed my office that no statements or
diagrams existed. This response was provided
after SafeWork SA had performed another
keyword search; and the relevant inspector and
the inspector’s team manager had confirmed that
the file containing the 26 documents represented
all documents relevant to the accident.

My office then queried, among other things,
whether the inspector had made
contemporaneous hotes of measurements of the
site and an interview with the driver of the
vehicle. References to measurements and
contact details were contained within documents
released to the applicant.

In the end, the inspector’s contemporaneous
notes were located in a SafeWork SA notebook
and released to the applicant. The external
review settled as a result.

eComment

Although DTF did not refuse to accept the
application in this case (it simply determined that
it did not hold any relevant documents), it is
timely to note that section 15 of the FOI Act
provides:

An agency must not refuse to accept an
application merely because it does not
contain sufficient information to enable the
document to which it relates to be identified
without first taking such steps as are
reasonably practicable to assist the applicant
to provide such information.

Apparently, the relevant inspector thought it was
unnecessary to provide the notes to DPC for
processing, because other documents released
to the applicant included the relevant
information.

When responding to a request for documents,
agency staff should provide a// documents within
the scope of the application to the assigned
Accredited FOI officer for processing. The
officer processing the application can consult
with the applicant if they require clarification.

The term ‘document’ is defined broadly in section
4(1) of the FOI Act to include ‘anything in which
information is stored or from which information
may be reproduced.’ In addition, if an agency
has an immediate right of access to a document,
it is taken to hold that document for the purposes
of the FOI Act, pursuant to section 4(4). This
can extend to documents in the possession of
external service providers.
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®Department of Treasury and Finance -
Revenue SA

Unreasonable diversion of an agency’s
resources.

eApplication for access

The applicant sought access to all information
about the Emergency Services Levy account
attached to a house owned by him and his
grandmother who had died several years
previously. The applicant was involved in a long
running dispute with Revenue SA over the non-
payment of the account.

¢Ombudsman review

It was ascertained that Revenue SA and the debt
collection agency it utilised were, for a period of
time, giving the applicant conflicting information
as to how much money was owing. The error
was rectified and the agency was cooperative
with my office, and willing to give the applicant
whatever information he sought. However, the
applicant was unwilling to accept the explanation
given by the agency for the mistakes that had
occurred.

Ultimately, the agency was able to provide the
applicant with information relating to his account
in two formats: firstly, a spreadsheet in digital
format; and secondly, a large number of
individual screen-dumps (computer printouts).
The first format provided a complete picture,
whilst the second provided a more user-friendly
picture. The thoroughness of the second format,
however, could not be guaranteed; and the
production of the screen-dumps would take a
considerable time.

After ascertaining from the Probate Registry that
it was appropriate to provide to the applicant
information concerning his grandmother (for the
purposes of the FOI Act, it may be irrelevant that
she is deceased), | determined that as long as
Revenue SA provided the digital spreadsheet, it
did not have to also provide the screen-dumps,
as to do so would unreasonably divert the
resources of the agency from their use for other
official purposes (section 22(2)(a) FOI Act).

In the circumstances | decided that the applicant
did not need the same information twice.

17

® Department of Health

Cabinet documents

eApplication for access

The Department of Health produced a report on
the effects of ‘red dust’ in Whyalla. The applicant
sought access to the report when it was still in
draft form.

eOmbudsman review

The agency provided sufficient information to
satisfy me that the document was a draft of a
document ‘specifically prepared for submission
to Cabinet’. Accordingly, it was an exempt
document in its entirety under clause 1(1)(b) of
Schedule 1 to the FOI Act. However, in addition
to the preliminary thoughts of the author of the
report regarding the red dust situation in
Whyalla, the report also contained a large
amount of research information that was not the
author’s own work, nor that of the agency. It
appeared that the author had conducted a study
of existing research published globally, and had
included it in the report. It was my view that it
would not infringe the doctrine of cabinet secrecy
to release these parts of the report,
notwithstanding that they formed part of a
document that was exempt in full. | expressed
my views to the agency; and subsequently, the
Minister for Health raised the matter in Cabinet.
Cabinet agreed to release part of the report.

eComment

Whilst the information that was subsequently
released may not have been all the applicant
was seeking, this matter provides a good
example of the proper application of the doctrine
of cabinet secrecy.
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®Department of Health

Information concerning abortion statistics.

eApplication for access

This application was for ‘all documentation
demonstrating compliance with the Criminal Law
Consoligation Act 1935 (concerning abortion) for
all abortions performed at the Central Northern
Adelaide Health Service during January 2007’
Under Schedule 1 to the Criminal Law
Consolidation (Medical Termination of
Pregnancy) Regulations 1996, medical
practitioners who perform abortions are required
to submit forms containing the information
specified in regulation 5. Regulation 7 provides
that the forms must not be released, other than
in certain circumstances or to a select category
of persons. The applicant did not fall within one
of these categories of persons. Regulation 9
provides that it is an offence to contravene or fail
to comply with a provision of the Regulations.
The applicant specified that they would accept
documents with names, addresses, telephone
numbers, medical numbers and codes deleted.

The agency refused to release the completed
forms but offered to release them with all
information that had been completed by the
medical practitioners deleted. The applicant did
not take up the offer of the blank forms. Instead,
the applicant argued that the release of the
forms was required, as release under the FOI
Act is one of the ‘exceptions’ to regulation 7,
which provides in sub-clause 7(1)(b) that the
prohibition against release does not apply if
release is ‘required by law’. The agency, and
later my office, rejected this argument. If a
document is an exempt document under
Schedule 1 to the FOI Act, the FOI Act does not
‘require’ its release.

eOmbudsman review

During external review, | clarified which parts of
the forms would, in the applicant’s view,
‘demonstrate compliance’ with the legislation.
The applicant responded that he would be willing
to limit the scope of the application to the
production of forms with all elements blanked
out, except all content contained within items
numbered 9 and 12 on the forms. Questions 9
and 12 relate to the ‘grounds’ for the termination
of pregnancies and the ‘post-operative
complications or death’ as a result of the
termination. | was of the view that these
questions directly related to the power given to
the Governor to make regulations under sections
82A(4)(a) and 82A(4)(b) of the Criminal Law
Consolidation Act. Accordingly, it would be an
offence to release such information to the
applicant, even in an un-identified state. |
therefore determined that the parts of the forms
sought by the applicant were exempt under the
secrecy provisions of clause 12 of Schedule 1 to
the FOI Act.

18

Freedom of Information



South Australian Ombudsman Annual Report
2007-2008
[ ]

®Freedom of InformationeeeMatters received 1 July 2007 to 30 June 2008

Adelaide Hills Council 1 0.5%
Attorney-General's Department 4 1.9%
Berri Barmera Council 1 0.5%
Central Northern Adelaide Health Service 17 8.0%
Children, Youth & Women's Health Service 2 0.9%
City of Burnside 5 2.3%
City of Charles Sturt 1 0.5%
City of Holdfast Bay 6 2.8%
City of Mount Gambier 1 0.5%
City of Onkaparinga 2 0.9%
City of Playford 4 1.9%
City of Prospect 1 0.5%
City of Salisbury 1 0.5%
Corporation of the City of Marion 1 0.5%
Corporation of the City of Unley 1 0.5%
Corporation of the City of Whyalla 2 0.9%
Country Fire Service 2 0.9%
Courts Administration Authority 4 1.9%
Department for Correctional Services 8 3.8%
Department for Environment and Heritage 2 0.9%
Department for Families and Communities 13 6.1%
Department of Education & Children's Services 16 7.5%
Department of Health 5 2.3%
Department of Primary Industries & Resources 3 1.4%
Department of the Premier and Cabinet 10 4.7%
Department of Transport, Energy and Infrastructure 11 5.2%
Department of Water, Land & Biodiversity Conservation 1 0.5%
District Council of Peterborough 1 0.5%
Eastern Health Authority 4 1.9%
Environment Protection Authority 4 1.9%
Flinders University Council 2 0.9%
Gawler Health Service 1 0.5%
Guardianship Board 1 0.5%
Kangaroo Island Council 1 0.5%
Medical Board of SA 4 1.9%
Minister for Agriculture, Food & Fisheries 2 0.9%
Minister for Health 2 0.9%
Mt Gambier & Districts Health Service Inc 3 1.4%
Port Augusta Hospital & Regional Health Service 5 2.3%
Public Advocate 1 0.5%
Public Trustee 2 0.9%
Repatriation General Hospital 4 1.8%
SA Forestry Corporation 2 0.9%
SA Housing Trust 3 1.4%
Senior Secondary Assessment Board of SA 1 0.5%
Southern Adelaide Health Service 27 12.7%
University of Adelaide Council 2 0.9%
Victor Harbor City Council 1 0.5%
WorkCover Corporation 15 7.0%
TOTAL 213 100.00%
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®Freedom of InformationeeeMatters completed 1 July 2007 to 30 June 2008

Adelaide Hills Council 1 0.5%
Attorney-General's Department 6 2.8%
Central Northern Adelaide Health Service 19 9.0%
Children, Youth & Women's Health Service 1 0.5%
City of Burnside 4 1.9%
City of Charles Sturt 1 0.5%
City of Holdfast Bay 6 2.8%
City of Mitcham 1 0.5%
City of Mount Gambier 1 0.5%
City of Onkaparinga 2 0.9%
City of Playford 4 1.9%
City of Prospect 1 0.5%
City of Salisbury 1 0.5%
Corporation of the City of Marion 1 0.5%
Corporation of the City of Unley 1 0.5%
Corporation of the City of Whyalla 2 0.9%
Corporation of the Town of Walkerville 3 1.4%
Country Fire Service 2 0.9%
Courts Administration Authority 4 1.9%
Department for Correctional Services 10 4.7%
Department for Environment and Heritage 1 0.5%
Department for Families and Communities 17 8.0%
Department of Admin and Information Services 1 0.5%
Department of Education & Children's Services 7 3.3%
Department of Health 5 2.4%
Department of Primary Industries & Resources 2 0.9%
Department of the Premier and Cabinet 12 5.7%
Department of Transport, Energy and Infrastructure 7 3.3%
Department of Treasury and Finance 2 0.8%
Department of Water, Land & Biodiversity Conservation 1 0.5%
District Council of Peterborough 1 0.5%
Eastern Health Authority 3 1.4%
Environment Protection Authority 4 1.9%
Flinders University Council 2 0.9%
Gawler Health Service 1 0.5%
Guardianship Board 1 0.5%
Kangaroo Island Council 1 0.5%
Medical Board of South Australia 4 1.9%
Minister for Agriculture, Food & Fisheries 2 0.9%
Minister for Health 2 0.9%
Mt Gambier & Districts Health Service Inc 1 0.5%
Office of Public Employment 1 0.5%
Police Department 1 0.5%
Port Augusta Hospital & Regional Health Service 5 2.4%
Public Advocate 1 0.5%
Public Trustee 2 0.9%
Repatriation General Hospital 4 1.9%
SA Forestry Corporation 2 0.9%
SA Housing Trust 4 1.9%
Senior Secondary Assessment Board of South Australia 1 0.5%
Southern Adelaide Health Service 27 12.6%
University of Adelaide Council 2 0.9%
Victor Harbor City Council 1 0.5%
WorkCover Corporation 13 6.1%
TOTAL 212 100.00%
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eGovernment Departmentseee

eCase studies e..

®Department for Education and Children’s
Services

Unreasonable decision by teacher to impose
student’s attendance at religious seminar

Summary of complaint

A complainant mother complained about the
actions of a teacher in her daughter’s primary
school, who sought to impose attendance by the
daughter at a religious seminar. Approximately
one year previously, the complainant had
complained about the same issue to the school
and the Minister. As a result, the complainant
was reportedly assured the matter had been
managed by the department, and that her wishes
would be respected. At the time, a letter was
sent by the Minister to the complainant to that
effect.

Investigation

When my office contacted the department, the
Manager of Community and Tertiary Liaison
immediately acknowledged the incident should
not have occurred. The Manager assisted my
office in providing relevant information, including
directing my office to the department’s
Administrative Instructions and Guidelines
(AlGs). The AlGs cover a range of matters
including religious activities in schools.
Furthermore, the Regulations under the
Education Act 1972 also deal with religious
education in schools, and provide the ability for a
child to be exempted from attendance at
religious education classes on conscientious
grounds.

The Manager acknowledged that there should be
a consistent approach across the department in
dealing with such matters.

Outcome & Opinion

The complainant was, in fact, a member of the
school’s School Governing Council, so she had
some understanding of the operations of the
school system. The conduct of religious
seminars is not part of a school curriculum, and
the department acknowledged that the incident
should not have occurred.
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Although the AlGs dealt with this issue, my
investigation revealed that the incident arose, in
part, as a result of staff changes at the District
Office and also, a change in the school’s
principal. However, the department recognised
that such events, could not justify non-
compliance with the AlGs.

It was also recognised that it was necessary to
ensure compliance in such matters across the
public education system.

As a result, the school in question then sent a
letter to all parents and carers of students
explaining the policy and seeking their views as
to their child’s attendance at the next religious
seminar. The parents and carers were required
to indicate if they consented to their child
attending or if they declined to give consent.
The teacher concerned was counselled in
relation to the application of the policy. The
department established a working group to
develop terms of reference for a religious
education sub-committee of the School
Governing Council. This is a requirement under
the Education Regulations 1997. This would
then be applied across the public school system.
The complainant was invited to assist the group.
It was resolved that the School Governing
Council would in future, be informed of a
proposed religious seminar in the term preceding
its scheduled sitting dates.
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®Department for Education and Children’s
Services

Alleged inadequate action taken regarding
behaviour of student

Summary of complaint

A father complainant contacted my office
following an incident at his son’s primary school.
In the final week of term three, it was alleged that
a student had behaved in an inappropriate
manner towards the son and another boy at
lunchtime in the school playground. In the first
week of the school holidays, the mother of the
other boy contacted her son’s classroom teacher
to report the incident. The mother also contacted
the Child Abuse Report Line (CARL) and made a
mandatory notification.

After the incidents were reported, the
complainant claimed that the action taken by the
school and the department was inadequate. The
complainant considered that the intervention
strategies in place for term four did not ensure
his son’s safety in the classroom and in the
school yard. He also had concerns about the
way in which school staff dealt with ongoing
incidents and the interaction between the boys
during fourth term.

Investigation

During my investigation | was provided with a
summary of the actions taken by staff from the
school and the department in response to the
incident. It was clear that as soon as the incident
was reported to staff, staff met with the
concerned parents and students, and a number
of intervention strategies were put in place, prior
to the beginning of the next school term.

It was evident that the school took the view that
provision of ongoing support to the boys would,
by necessity, include the involvement of the
students and their parents; school and
departmental staff; the school counsellor; and
personnel from other support agencies.

Several weeks into term four, school staff
assessed and reviewed the behaviour
management plans and strategies that had been
put in place at the beginning of the term. As the
complainant remained concerned about his son’s
wellbeing, a decision was made for the boys to
be placed in different classrooms. The school
carried out a risk assessment which indicated
that it was highly unlikely that a similar incident
would reoccur.
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The school counsellor and another senior staff
member continued to provide ongoing support to
the complainant’s son and the other boys on a
daily basis; and they continued to meet with the
families. Ongoing involvement and support was
provided by a social worker and arrangements
were made for students to be involved in the
school’s Child Protection Curriculum.

Outcome & Opinion

It was clear from the information provided that
the complainant and the staff at the school had
different views on the way in which the school
should have dealt with the incident.

However, the department demonstrated that the
school’s response to the incident had adequate
regard for the unique circumstances surrounding
the incident, as well as the individual accounts of
the parents and students involved.

| could not find any evidence of
maladministration on the part of the department.
My investigation confirmed that school staff and
others did the best they could in the
circumstances to provide the students and
parents involved with an adequate level of
ongoing support and to take reasonable care to
protect them from all reasonably foreseeable
risks.

| had regard for the challenges faced by the
families and the school. However, given all the
circumstances of the complaint and the
considerable period of time that had passed from
the time when the incident took place, it was my
view that any further investigation of the
complainant’s concerns would not be worthwhile.

Government Departments
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®Housing SA
Housing maintenance and rent adjustment

Summary of complaint

A tenant complained about unsatisfactory
maintenance and repairs to his Housing SA
property. He also had concerns about the
adjustments to the amount of rent he was
required to pay following a number of recent
changes to his employment circumstances.

He complained that a maintenance assessment
of the property was undertaken; and although
work to upgrade the property was commenced
shortly afterwards, he encountered a number of
problems once the work was completed.

He had been advised that the bathroom would
be upgraded, however the workers who visited
the property told him that the condition of the
bathroom did not warrant an upgrade.

After the inside of the house was painted, paint
marks were left on the floors and there were
paint drips on the walls. The skirting boards were
not replaced and a number of doors were without
handles and could not be closed. Outside, there
were gates that needed replacing.

The tenant was also concerned that there had
been recent adjustments to his rent; and
although Housing SA staff had met with him to
discuss the amount of rent he was required to
pay, he stated that there was a miscalculation
due to a change in his Centrelink benefit
arrangements.

Investigation
| contacted Housing SA about the concerns
raised.

The agency advised that a full internal
redecoration had been approved for the
property. The work was completed and several
weeks later when a maintenance officer attended
the property, the tenant told the officer that the
work had been completed to his satisfaction. An
agency inspection of the property some months
later, did not find any evidence of paint drips on
the walls or floors.

Work to upgrade the bathroom was approved;
and | was advised that the work would be
completed in several weeks. The bathroom floor
was tiled and painted where required. The work
required to repair and replace the skirting
boards, and work on internal doors and driveway
gates was completed within several weeks.

The tenant had advised Housing SA that there
were constant changes to his income; and the
agency had suggested that he provide them with
the details of his income as the changes occur
over a period of time so that the agency could
determine an average income and make a fixed
adjustment to his rent for a specific period.

It was Housing SA’s view that the tenant’s rent
adjustments, although backdated when
appropriate, were correct. Although the tenant
usually advised Housing SA of the changes to
his income, there were occasions when his
income had changed and he had not provided
written proof of the changes in a timely manner.
As a result, adjustments to his rent occurred
some time later.

Outcome & Opinion

The agency acknowledged the unreasonable
delays on the part of the contractors in reporting
the maintenance requirements to the agency.
Carpentry and fencing maintenance contractors
were reminded of their responsibility to provide a
timely and efficient maintenance service, and to
comply with the Housing SA customer service
standards.

Housing SA is required to comply with
government regulations to ensure that rent is
correctly assessed, based on a tenant’s total
household income. The policies in place require
all tenants to provide up-to-date written
information when the agency needs to review
their income. This process is in place to ensure
that all tenants are provided with a fair and
equitable assessment of their financial situation
and to ensure that the rent is adjusted
accordingly.

With this information in mind, | determined that
Housing SA acted in accordance with the
relevant policies, and | considered that the
actions of the agency were not unreasonable.
For that reason, | advised the complainant that
further investigation of his complaint was neither
necessary nor justifiable.
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® Department of Transport, Energy and
Infrastructure (Transport SA)

Incorrect suspension of licence

Summary of complaint

| received a complaint concerning the incorrect
suspension of the complainant’s driver’s licence.
The complainant informed me that he attempted
to renew his Driver’s Licence after not receiving
a renewal notice. He was subsequently
informed by Transport SA that his licence could
not be renewed as it was currently suspended
due to a DUl charge. The complainant later
obtained information which showed that the
charge was related to another person who held
the same name, although of a different address.
The complainant made numerous attempts to
resolve the matter via Transport SA, the
Adelaide Magistrates Court and SAPOL, all to no
avail. The complainant was particularly
concerned as he required his licence for
employment purposes.

Due to the nature, the urgency and the
complexity (involvement of various agencies) of
the complaint, | decided to commence
preliminary inquiries with all agencies
concerned. Initial inquiries were made with the
Adelaide Magistrates Court. It was confirmed
that the information forwarded to Transport SA
contained a different address to that of the
complainant.

Investigation

My further inquiries revealed that Transport SA
receives information from both SAPOL in the
event of immediate loss of licence and the court.
In this particular case, Transport SA received
initial information directly from SAPOL relating to
an immediate loss of licence for DUI containing
information that directly related to the
complainant. Furthermore, Transport SA
received separate information from the court
relating to a person containing the same name
as the complainant; however all other details
were different. As Transport SA was unable to
identify a correct match of information on their
system, a ‘new’ client record was created to
accommodate the subsequent information
received from the court. It is important to
highlight that, as part of any inquiries, it was
revealed that the offence date for each matter
was identical. Transport SA informed my office
that they required in writing from SAPOL, a direct
link between the immediate loss of licence and
the court date before they were in a position to
amend their records. It was noted that such a
request needed to come from the individual
involved, and as such Transport SA advised the
complainant of the steps he needed to take in
contacting SAPOL for the required information.
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In light of the complainant’s difficulty in achieving
a satisfactory resolution, | made subsequent
inquiries with SAPOL in order to establish their
standing in the matter. Whilst my jurisdiction
limits me with respect to investigating complaints
about SAPOL, the merits of this particular case
warranted inquiries.

Outcome & Opinion

My inquiries revealed that SAPOL had recorded
the ‘Immediate Loss of Licence’ suspension,
against the complainant in error. Transport SA
was immediately informed of the error and was
provided with a written request from SAPOL, to
amend their records with the correct information.
Transport SA in turn amended its records, and
the complainant was informed that he could
attend a Transport SA Customer Service Centre
to renew his driver’s licence.

Whilst SAPOL acknowledged that an
administrative error had occurred, having regard
to the circumstances of the matter it was my
opinion that this matter was an unfortunate
isolated incident. Given the efficient cooperation
of all agencies concerned, | considered that
pursuance of a full investigation was not
warranted.
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®Department for Correctional Services

Ombudsman Own Initiative investigation
Children and visits to Yatala Labour Prison

Summary of complaint

Yatala Labour Prison implemented a rule
whereby prisoners were no longer permitted to
hold their children during visiting times. Eighty
five visitors to the prison signed a petition stating
that the new rule was harsh and oppressive. As
a large number of visitors to the prison lodged
their concerns with the Ombudsman, | decided to
conduct an ‘own initiative’ investigation pursuant
to section 13(2) of the Ombudsman Act 1972.

Investigation

| requested clarification from Yatala Labour
Prison as to why and how the new rule had been
implemented, as such action taken at first blush,
and without due cause, appeared harsh and
oppressive.

The prison reported to me about an isolated
incident involving unacceptable behaviour by a
prisoner during a visit and also about visits
whereby visitors had used babies and smaller
children to ‘carry’ prohibited substances into the
visit centre. In light of these instances, it was
considered necessary to implement the new rule.

Outcome & Opinion

In considering the information provided to me, |
was of the opinion that the prison responsibly
implemented the new rule to eliminate ‘at risk’
behaviours and to protect the overall welfare and
safety of all children visiting the prison.

However, | suggested that the visitor information
sheet be revised to state that:

‘The safety of children, in a risk environment
such as Yatala Labour Prison, is deemed a
priority under the Children’s Protection Act
7993. Children are to be kept safe at all
times and not allowed to sit on any prisoner’s
knees during visiting hours.’

This added information then clarified to all
prisoners and visitors why such measures
needed to be taken.
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®Government DepartmentseeeComplaints Received 1 July 2007 to 30 June 2008

Attorney-General's Department 53 3.9%
Department for Correctional Services 613 44.9%
Department for Environment and Heritage 9 0.7%
Department for Families and Communities 38 2.8%
Department of Education & Children's Services 72 5.3%
Department of Health 7 0.5%
Department of Primary Industries & Resources 15 1.1%
Department of the Premier and Cabinet 12 0.9%
Department of Transport, Energy and Infrastructure 176 12.8%
Department of Treasury and Finance 47 3.4%
Dept of Further Education, Employment, Science & Technology 16 1.2%
Dept of Water, Land & Biodiversity Conservation 7 0.5%
Environment Protection Authority 7 0.5%
Office of Public Advocate 1 0.1%
SA Housing Trust 195 14.3%
SA Water Corporation 96 7.0%
State Electoral Office 1 0.1%
TOTAL 1365 100.00%
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Access to educational services 2 2 0.2%
Access to Information 2 2 0.2%
Access to treatment 1 1 0.2%
Administration 25 13 55 14 14 51 172 12.6%
Administration/general management 3 1 2 6 0.4%
Administrative practices/policies 21 22 63 26 15 83 230 16.8%
Approvals (permits, licenses, registrations) 12 1 3 16 1.2%
Case Review 2 2 0.1%
Citizen Rights 1 3 1 1 1 7 0.5%
Communication 1 1 5 3 1 6 17 1.2%
Conduct 2 2 0.1%
Daily routine 190 1 191 14.0%
Discipline 4 6 10 0.7%
Double up cells 24 24 1.8%
Drains/Sewers 1 1 2 0.1%
Duty of care 4 9 1 2 16 1.2%
Fees/charges/levies 2 2 6 1 21 11 43 3.2%
Financial assistance 2 1 1 4 0.3%
Financial issues 3 2 13 6 20 32 76 5.6%
Health 1 1 0.1%
Home Detention 17 17 1.2%
Housing 129 129 9.5%
Land Use 1 1 2 0.1%
Leave 7 7 0.5%
Mail 17 17 1.2%
Maintenance 2 2 0.1%
Medical 5 5 0.4%
Officer misconduct 9 1 1 1 2 14 1.0%
Ordinances, Regulations, By-laws 1 1 0.1%
Other 70 1 3 2 3 79 5.8%
Planning and development 1 1 0.1%
Policy development and implementation 2 2 0.1%
Property 85 85 6.2%
Punishment 11 1 12 0.9%
Quality of treatment 4 1 2 7 0.5%
Rates and charges 1 2 18 5 26 1.9%
Record keeping 1 3 3 1 5 13 1.0%
Security 4 4 0.3%
Services 3 1 3 1 3 11 0.8%
Superannuation/Retirement Benefits 1 1 0.1%
Transfers 73 73 5.3%
Transport 5 5 0.4%
Visits 10 10 0.7%
Work and education 17 17 1.2%
Workers Compensation 1 1 0.1%
TOTAL 613 72 176 195 96 213 1365 100.00%

44.9% 5.3% 12.9% 14.3% 7.0% 15.6%
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@®Government DepartmentseeeComplaints completed 1 July 2007 to 30 June 2008

Attorney-General's Department 53 3.9%
Department for Correctional Services 602 44.0%
Department for Environment and Heritage 12 0.9%
Department for Families and Communities 35 2.6%
Department for Transport, Urban Planning & The Arts 1 0.1%
Department of Education & Children's Services 75 5.5%
Department of Health 5 0.4%
Department of Human Services 1 0.1%
Department of Primary Industries & Resources 21 1.5%
Department of the Premier and Cabinet 11 0.8%
Department of Transport, Energy and Infrastructure 177 12.8%
Department of Treasury and Finance 46 3.4%
Dept of Further Education, Employment, Science & Technology 15 1.1%
Dept of Water, Land & Biodiversity Conservation 10 0.7%
Environment Protection Authority 6 0.4%
Office of Public Advocate 1 0.1%
SA Housing Trust 201 14.7%
SA Water Corporation 95 6.9%
State Electoral Office 1 0.1%
TOTAL 1368 100.00%
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Advice Given 166 26 55 79 47 77 450 32.9%
Declined 13 4 5 5 1 7 35 2.6%
Full Investigation 2 1 1 0 0 5 9 0.7%
Qutside of Jurisdiction 11 3 3 1 0 8 26 1.8%
Preliminary Investigation 397 36 111 114 46 117 821 60.0%
Withdrawn 13 5 2 2 1 4 27 2.0%
TOTAL 602 75 177 201 95 218 1368 100.00%

44.0% 55% 129% 14.7% 6.9% 15.9%
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elocal Governmenteee

eCase studies e..

O City of Burnside

Unreasonable decision to allow property access
across a council reserve

Summary of complaint

A complaint was made by a group of residents
affected by a council decision granting access
across a screening reserve and a road reserve to
a property owner adjacent to their land.

The residents believed that council had
approved access across the reserves and that it
was contrary to their understanding of the
purpose of the creation of the screening reserve.
The residents also believed that due process
was not followed in granting the approval.

The residents alleged that a condition of the
approval for their subdivision, which created a
cul de sac, was that the adjoining properties that
backed onto the cul de sac be separated by a
fence or other solid structure and a screening
reserve. The residents further alleged that the
development approval for the construction of
their houses required fences to match the fences
erected at the rear of the properties that backed
onto the cul de sac.

Investigation

Council advised me that it had been willing to
work with the residents in formulating a
reasonable resolution to this matter and would
stand by its undertaking to consult with residents
in relation to a planting plan for the reserves.

Council also advised that no approval granting
access across the screening reserve or the road
reserve had been given. However, if an
application was made it would consider it as an
application for a licence pursuant to section 202
of the Local Government Act 199 and consult
with the residents. Without pre-empting any
decision, council confirmed its intention as
previously advised to the residents:

While Council will not consent to the use of
stepping stones or a pathway across the reserve, it
may consent to other less formal materials such as
a thick layer of woodchips. This would be
undertaken in conjunction with landscaping of the
area in accordance with ... below.

It is unclear whether the screening reserve was
intended as a barrier for motor vehicles,
pedestrians, noise or privacy.
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Council advised that developers and surveyors
would create these reserves to restrict traffic
between subdivisions. If this is true then perhaps
there was an argument that the screening
reserve was to act as a barrier against motor
vehicles. The residents believed that the
intention of the screening reserve was as a
barrier to everything and that this was supported
by their verbal legal advice. | considered that the
intent was ambiguous and that council should
consider making its intention clear by providing a
definition of barrier in its Community Land
Management Plan - Walkways and Screening
Reserves.

Outcome & Opinion

Council was advised that having regard to all the
circumstances, its actions in this matter were not
unreasonable but that it needed to:

¢ Advise the property owner that backed onto
the cul de sac that no approval existed to
access the property via the reserves.

¢ Consult with both the residents in the cul de
sac and the property owner that backed onto
the cul de sac over the plantings on the
reserves.

¢ Conduct a Risk Management Assessment of
the track should the property owner that
backed onto the cul de sac seek a licence for
pedestrian access across the reserves to
ensure a safe access across the reserves.

¢ Consult with residents on the terms and
conditions of a licence should the property
owner that backed onto the cul de sac seek
pedestrian access across the reserves.
Council should consider how it might monitor
compliance with any conditions of a licence
and enforce termination should any breaches
occur. Alternatively council might wish to
consider a short term licence with a
compliance requirement to be met before
considering any extension of the licence.

o Clarify the intended meaning of barrier in its
Community Land Management Plan -
Walkways and Screening Reserves by
providing a definition in the document.

On this basis of council’'s agreement to
undertake these actions, the matter was
concluded as a reasonable resolution.

Local Government
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®City of Whyalla
Development approval process

Summary of complaint

A resident contacted me about the council’s
approval of a development application submitted
by the complainant’s neighbour to construct a
verandah and install an above-ground swimming
pool on the boundary of their property.

The resident had contacted the council to
complain about the level of noise created by the
users of the swimming pool and surrounding
area. A number of other issues were raised with
the council, concerning modifications to a section
of gutter, the boundary fence and a gate, as well
as the installation of flashing and a wall to assist
in the reduction of the noise emanating from the
pool and surrounding area.

Both neighbours had complained to the council
that the council wrongly approved the
construction of the verandah and the installation
of the pool. The complainant and the neighbours
individually stated that as a result of the
development, both parties were required to
undertake costly alterations to their properties.

Investigation

| advised the complainants that | have no
authority to revoke a council’s planning decision.
However, | was able to investigate whether the
council applied a proper process in reaching the
planning decision.

| was provided with comprehensive information
from both neighbours. Although the council
encouraged and assisted both parties to engage
in a mediation process, the dispute could not be
resolved.

Several expert opinions were sought by all
parties, in an endeavour to address the issues.

My investigation took into account the
information provided by the Environment
Protection Authority and an independent
consulting engineer who had reported on the
technical acoustic aspects relating to the location
of the verandah and the swimming pool. The
council had also sought legal advice regarding
the council’s approval of the development
application.

After many months, the complainants’
neighbours were eventually advised that a
practical solution to the problems would be to
construct a new swimming pool at least three
metres away from the boundary. They decided to
act on that advice and a new in-ground pool was
constructed further inside their property.

30

Outcome & Opinion

My investigation confirmed that the council
properly approved the development application.
The council, in determining the appropriate
classification for the particular development and
in accordance with section 35(1) of the
Development Act 1993, correctly referred to both
the Development Regulations 1993 and to the
Whyalla Development Plan. The relevant
provision in Schedule 4 of the Regulations
provided that if a swimming pool is located within
3 metres of a boundary fence, it will not be a
complying development.

However, the Whyalla Development Plan in that
year stipulated that subject to compliance with
any imposed conditions, a swimming pool was a
complying development. There were at the time,
no conditions relevant to swimming pools in the
Development Plan. The development application
in this case, related to a complying development.
The law provides that when there is compliance
with the relevant Development Plan,
development approval must be granted. The
council had no discretion in the matter and had
to consent to the development.

It is significant to note that the Whyalla
Development Plan has since been amended.
The Plan, when dealing with complying
development within the Residential Zone, now
states that ‘complying developments are
prescribed in Schedule 4 of the Development
Regulations 1993'.

It was apparent that a considerable amount of
council time and resources were utilized in an
attempt to deal with the complex and difficult
issues raised by both neighbours, once the
swimming pool was in place.

| advised the complainants that it was my view
that there was no maladministration in this
matter by the council, and any further
investigation of the complaint was unwarranted.
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OCity of Holdfast Bay
Impact of street lighting

Summary of complaint

This complaint related to the council’'s
requirement for a resident to meet the full costs
of the installation of light deflection shields to
reduce the level of night-time illumination of the
living and bedroom areas of his home. The
resident complained that the level of illumination
had markedly increased since the street lighting
upgrade was carried out in a joint project
between ETSA and the council to remove
overhead powerlines and stobie poles and erect
new light poles along a section of the Esplanade.

The resident contacted the council to complain
about the location, type and visual impact of the
newly installed lights. However, despite the
ongoing exchange of communication between
the resident and the council, the resident’s
expectations could not be met by council.

Investigation

The council had sent a letter to residents to
advise of the joint project between ETSA and the
council, to remove overhead powerlines and
stobie poles on a section of the Esplanade; and
provided residents with a copy of the concept
plan for the project. Copies of the plan were also
posted at the council office and library for public
comment. The council advised me that there
were no comments received from residents
during the consultation process. The resident
claimed that he did not receive a copy of the
concept plan.

The light poles and illumination in question were
selected with regard to the specific road category
and traffic conditions in the area, and in
accordance with the relevant sections of the
Australian Standards for Public Lighting. The
light pole layout was designed to fit in with any
work which may be carried out by council in the
future to further improve the coastal road
environment and aesthetics in the area.
Underground cabling and lighting caissons were
installed in anticipation of the approval for future
coastal park improvement and development
which may include the removal of speed humps
and medians; and the taller light poles may be
replaced with shorter coach-style lights.
However, council had advised that there were
‘no plans in place for this to happen in the
foreseeable future’.

There was an option available to the complainant
to consult with ETSA about the installation of
light deflection shields which may reduce the
illumination of his property. The council policy
provided that although the council may act as a
liasison between ETSA and the property owner,
the cost of the light deflection shields must be
met by the property owner.

Following a number of requests from residents in
the area, the council’s Environment and
Engineering Committee had made a
recommendation to council that 50% of cost of
screening the lights be met by council and 50%
be met by residents. However, a meeting of full
council voted against the recommendation and
resolved that residents would be required to
meet the full cost of light screening, in line with
past practice.

Outcome & Opinion

The council and ETSA were required to comply
with the relevant policies and practices and
Australian Standards relating to the installation
of public lighting in streets and roadways.

In my opinion, council staff had responded to the
resident in an effort to provide the resident with
timely and relevant information about the street
lighting upgrade and compliance requirements.
In response to a number of requests from
residents for screening of the new lights, the
council administration appropriately sought
endorsement of an amendment to the existing
council policy to enable council to assist
residents with the cost of light shields on a dollar
for dollar basis. The recommended policy was
appropriately reported on and presented to a full
meeting of council, in which the councillors made
an informed decision on the matter. A
subsequent motion passed at the council
meeting did not support the recommendation
and the existing policy remained.

| determined that the council’s decision not to
contribute to the cost of the light deflection
shields was reasonable in the circumstances of
the case, and that there was no evidence of
maladministration by the council.
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OCity of Charles Sturt
Council’s management of feral cat colony

Summary of complaint

| received a complaint concerning the actions of
the council in relation to a feral cat colony at
West Beach, and a council staff member’s
alleged conflict of interest in relation to the
council’s contractual arrangements with the
contractor engaged to trap and remove the cats
from the foreshore.

The complainant also alleged that an elected
member put forward a motion without notice at a
council meeting to avoid any publicity about the
council’s attempt to reduce the number of feral
cats at West Beach.

Investigation

The council had the required policy and
procedures in place for identifying, disclosing
and managing conflicts of interest. Council
employees are required to provide to their
relevant manager, timely written information
about any involvement they may have with a
business or enterprise which is not part of the
employee’s paid position with the council. The
information is placed on the employee’s
personnel file. The council provided me with a
copy of the staff member’s Notification of
External Employment which advised council of
his external business interests.

The council advised that following the decision to
trap and remove the feral cats from the
foreshore, a number of enquiries were made of
trapping service contractors. There was only one
contractor who expressed an interest in
providing the service and the contract was
offered to him. Council assured me that the staff
member was not involved in the discussions
prior to the council making its contract offer; and
he was entirely excluded in his role as a council
employee, from any further discussions between
the council and the contractor. The council
advised that the staff member was not involved
in the processing of requests for, or allocation of
work, relating to the trapping and removal of the
cats.

The council provided information in relation to
the allegation that an elected member had put
forward a motion without notice at the council
meeting to avoid publicity. The council did not
concur with the complainant’s view that the
elected member exercised the power to move a
motion without notice for an improper purpose.
The council stated that the purpose of the motion
was only to clarify one aspect of a previous
motion passed by council at a previous meeting.
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| considered the previous motion. The motion
clearly dealt with the council’s objective to
reduce the number of feral cats by way of a
number of different strategies and a sizeable
budgetary allocation. Part (2) of the motion
provided for a council review of the progress of
the work to reduce cat numbers and read ‘...
within two months from today’s date, the council
will reconsider the matter at the earliest possible
council meeting.’

Although the motion without notice put to the
meeting two months later, was specific in terms
of the number of cats that should remain in the
foreshore habitat, it appeared that the context of
the motion was compatible with the context of
the previous motion.

Outcome & Opinion

My investigation found no evidence that the staff
member’s private interest in the contracting
business came into conflict with his role as a
council employee. He was no longer employed
by the council, and | advised the complainant
that any further investigation would be
unproductive.

The Local Government Act 1999 imposes certain
obligations on elected members to act
reasonably and honestly in carrying out their
duties under the Act. As Ombudsman it is not my
role to scrutinise the intention of elected
members in relation to the way in which a motion
is put forward at a council meeting. Rather, itis
my role to investigate an allegation that an
administrative act may not have been carried out
in accordance with administrative law principles.
In these particular circumstances, my
investigation found no evidence that the council’s
elected members acted improperly in relation to
the decision-making process relating to the
management of the cats.

The council was undoubtedly confronted by a
range of competing public interest objectives. It
was my view that whatever action the council
decided to take in relation to the management of
the cats, it was to be anticipated that the action
could lead to expressions of contrary views from
different parties.
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®| ocal GovernmenteeeComplaints Received 1 July 2007 to 30 June 2008

Adelaide Hills Council 14 2.4%
Alexandrina Council 13 2.2%
Berri Barmera Council 8 1.3%
City of Adelaide 35 5.9%
City of Burnside 13 2.2%
City of Charles Sturt 40 6.7%
City of Holdfast Bay 11 1.9%
City of Mitcham 14 2.4%
City of Mount Gambier 2 0.3%
City of Norwood, Payneham & St Peters 11 1.9%
City of Onkaparinga 42 7.1%
City of Playford 19 3.2%
City of Port Adelaide Enfield 24 4.0%
City of Port Lincoln 4 0.7%
City of Prospect 2 0.3%
City of Salisbury 32 5.4%
City of Tea Tree Gully 29 4.9%
City of West Torrens 18 3.0%
Clare and Gilbert Valleys Council 4 0.7%
Corporation of the City of Campbelltown 11 1.9%
Corporation of the City of Marion 29 4.9%
Corporation of the City of Unley 8 1.3%
Corporation of the City of Whyalla 6 1.0%
Corporation of the Town of Walkerville 2 0.3%
Corporation of the Town of Gawler 7 1.2%
Council of Roxby Downs 1 0.2%
District Council of Barunga West 1 0.2%
District Council of Ceduna 2 0.3%
District Council of Coorong 1 0.2%
District Council of Grant 6 1.0%
District Council of Lower Eyre Peninsula 4 0.7%
District Council of Loxton Waikerie 3 0.5%
District Council of Mallala 7 1.2%
District Council of Mount Barker 15 2.5%
District Council of Mount Remarkable 4 0.7%
District Council of Orroroo/Carrieton 3 0.5%
District Council of Peterborough 7 1.2%
District Council of Renmark Paringa 2 0.3%
District Council of Robe 4 0.7%
District Council of Streaky Bay 2 0.3%
District Council of Tatiara 3 0.5%
District Council of the Copper Coast 8 1.3%
District Council of Tumby Bay 3 0.5%
District Council of Yankalilla 8 1.3%
District Council of Yorke Peninsula 5 0.8%
Kangaroo Island Council 6 1.0%
Kingston District Council 1 0.2%
Light Regional Council 9 1.5%
Mid Murray Council 13 2.2%
Naracoorte Lucindale Council 4 0.7%
Northern Areas Council 6 1.0%
Port Augusta City Council 7 1.2%
Port Pirie Regional Council 11 1.9%
Regional Council of Goyder 7 1.2%
Rural City of Murray Bridge 7 1.2%
The Barossa Council 12 2.0%
The Flinders Ranges Council 2 0.3%
Victor Harbor City Council 9 1.5%
Wakefield Regional Council 8 1.3%
Wattle Range Council 5 0.8%
TOTAL 594 100.00%
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Administration 3 1 3 4 26 37 6.2%
Administration/general management 8 9 11 6 4 105 143 24.1%
Administrative practices/policies 4 3 5 3 2 39 56 9.4%
Animals 1 1 1 9 12 2.0%
Approvals (permits, licenses, 1 2 1 12 16 2.7%
registrations)
Citizen Rights 1 2 3 0.5%
Communication 4 4 0.7%
Drains/Sewers 1 1 7 9 1.5%
Fees/charges/levies 1 1 1 5 8 1.3%
Financial issues 1 2 12 15 2.5%
Health 1 1 8 10 1.7%
Housing 1 1 0.2%
Land Use 1 3 4 0.7%
Maintenance 10 10 1.7%
Officer misconduct 7 7 1.2%
Ordinances, Regulations, By-laws 2 1 1 2 6 12 2.0%
Other 2 1 5 8 1.3%
Parking 15 6 3 5 2 14 45 7.6%
Planning and development 2 9 10 4 8 101 134 22.6%
Rates and charges 1 1 1 20 23 3.8%
Record keeping 1 1 0.2%
Roads 2 2 12 16 2.7%
Trees 1 2 4 4 1 8 20 3.4%
TOTAL 35 40 42 32 29 416 594 100.00%

59% 6.7% 71% 54% 4.9% 70.0%
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Adelaide Hills Council 16 2.7%
Alexandrina Council 11 1.9%
Berri Barmera Council 8 1.4%
City of Adelaide 38 6.5%
City of Burnside 13 2.2%
City of Charles Sturt 40 6.8%
City of Holdfast Bay 16 2.7%
City of Mitcham 14 2.4%
City of Mount Gambier 3 0.5%
City of Norwood, Payneham & St Peters 12 2.0%
City of Onkaparinga 44 7.5%
City of Playford 21 3.6%
City of Port Adelaide Enfield 23 3.9%
City of Port Lincoln 4 0.7%
City of Prospect 1 0.2%
City of Salisbury 32 5.5%
City of Tea Tree Gully 26 4.4%
City of West Torrens 15 2.5%
Clare and Gilbert Valleys Council 5 0.9%
Corporation of the City of Campbelltown 10 1.5%
Corporation of the City of Marion 25 4.3%
Corporation of the City of Unley 8 1.4%
Corporation of the City of Whyalla 8 1.4%
Corporation of the Town of Gawler 6 1.0%
Council of Roxby Downs 1 0.2%
District Council of Barunga West 1 0.2%
District Council of Ceduna 1 0.2%
District Council of Coorong 1 0.2%
District Council of Grant 8 1.4%
District Council of Lower Eyre Peninsula 3 0.5%
District Council of Loxton Waikerie 4 0.7%
District Council of Mallala 9 1.5%
District Council of Mount Barker 12 2.0%
District Council of Mount Remarkable 4 0.7%
District Council of Orroroo/Carrieton 1 0.2%
District Council of Peterborough 8 1.4%
District Council of Renmark Paringa 2 0.3%
District Council of Robe 6 1.0%
District Council of Streaky Bay 2 0.3%
District Council of Tatiara 3 0.5%
District Council of the Copper Coast 8 1.4%
District Council of Tumby Bay 4 0.7%
District Council of Yankalilla 9 1.5%
District Council of Yorke Peninsula 4 0.7%
Kangaroo Island Council 5 0.8%
Kingston District Council 1 0.2%
Light Regional Council 10 1.7%
Mid Murray Council 8 1.4%
Naracoorte Lucindale Council 4 0.7%
Northern Areas Council 4 0.7%
Port Augusta City Council 5 0.8%
Port Pirie Regional Council 11 1.9%
Regional Council of Goyder 7 1.2%
Rural City of Murray Bridge 6 1.0%
Southern Mallee District Council 1 0.2%
The Barossa Council 10 1.7%
The Flinders Ranges Council 2 0.3%
Victor Harbor City Council 10 1.7%
Wakefield Regional Council 7 1.2%
Wattle Range Council 6 1.0%
TOTAL 587 100.00%

35

)
Local Government




South Australian Ombudsman Annual Report

2007-2008
]

®| ocal GovernmenteeeComplaints completed 1 July 2007 to 30 June 2008

=
t © S
2 > o
o) n g > Q
he] (] 1] 5 (6]
T ) 2 a =
—_ = © ) )
3 2 = T 3 S
g < (8] o n [ g
Q k] k] k] © © = — )
g z =z & =z =2 £ &8 5
(@) (@) (@) (@) (@) (@) o = o
Advice Given 19 18 18 13 11 214 293 49.9%
Declined 2 2 2 2 13 21 3.6%
Full Investigation 1 9 10 1.7%
Outside of Jurisdiction 6 6 1.0%
Preliminary Investigation 17 19 22 18 11 158 245 41.8%
Withdrawn 1 1 1 2 7 12 2.0%
TOTAL 38 40 44 32 26 407 587 100.00%
6.5% 6.8% 7.5% 5.5% 44% 69.3%
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®Other AuthoritieseeeComplaints received 1 July 2007 to 30 June 2008

Aboriginal Housing Authority 3 0.8%
Aboriginal Lands Trust 1 0.3%
Adelaide Cemeteries Authority 1 0.3%
Central Northern Adelaide Health Service 8 2.1%
Children, Youth & Women's Health Service 1 0.3%
Chiropractic and Osteopathy Board of South Australia 3 0.8%
Commissioner for Equal Opportunity 4 1.1%
Coroner 3 0.8%
Country Fire Service 1 0.3%
Courts Administration Authority 36 9.5%
Dental Board of South Australia 2 0.5%
Development Assessment Commission 3 0.8%
Dog & Cat Management Board 2 0.5%
Drug & Alcohol Services SA 1 0.3%
Flinders University Council 2 0.5%
Guardianship Board 6 1.6%
Health & Community Services Complaints Commissioner 29 7.7%
Institute of Medical & Veterinary Science 1 0.3%
Land Management Corporation 4 1.1%
Legal Practitioners Conduct Board 4 1.1%
Legal Services Commission 11 2.9%
Lotteries Commission 6 1.6%
Medical Board of SA 9 2.4%
Motor Accident Commission 7 1.9%
North Western Adelaide Health Service 2 0.5%
Nurses Board of SA 2 0.5%
Office of Consumer & Business Affairs 1 0.3%
Public Advocate 5 1.3%
Public and Environmental Health Council 1 0.3%
Public Trustee 69 18.2%
Renmark Paringa District Hospital Inc 2 0.5%
Residential Tenancies Tribunal 1 0.3%
RSPCA Inspectorate 2 0.5%
SA Ambulance Service 14 3.7%
SA Community Housing Authority 6 1.5%
SA Psychological Board 1 0.3%
SA Tourism Commission 3 0.8%
Senior Secondary Assessment Board of SA 2 0.5%
South Australian Tertiary Admissions Centre 2 0.5%
Southern Adelaide Health Service 4 1.1%
State Emergency Service 1 0.3%
Super SA Board 14 3.7%
Technical Regulator 1 0.3%
University of Adelaide Council 11 2.9%
University of South Australia Council 15 4.0%
Whyalla Hospital & Health Service 1 0.3%
WorkCover Corporation 69 18.2%
TOTAL 377 100.00%

37

